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Mr. Chairman and members of the Subcommittee, my nameis Carroll D. McHenry. | amthe

Chairman and Chief Executive Officer of Nucentrix Broadband Networks, Inc. (“Nucentrix”),
headquartered in Carrollton, Texas. Nucentrix is afacilities-based, last mile provider of broadband
fixed-wireless Internet and multichannd video service over Multipoint Digtribution Service (“MDS”) and
Ingtructiona Televison Fixed Service (“ITFS’) spectrum inthe 2.1 and 2.5 GHz bands. We arethe
third largest holder of MDS/ITFS spectrum in the United States, behind Sprint and WorldCom, with a
coverage area of gpproximately 9 million homesin mostly rurd communities across Texas, Oklahoma,
[llinois, Missouri, and other gatesin the Midwestern United States. | am here not only on behdf of
Nucentrix but aso on behdf of Sprint, WorldCom and the thousands of ITFS licensees across the
country who have joined forces to defend the MDS/ITFS spectrum. | have over 20 years of
experience in the management and operation of telecommunications companies, including fixed wirdess,
mobile wireless and wireline telegphone service providers.

Nucentrix’ smission is to provide low-cog, religble, broadband data and voice servicein

primarily rurd markets. | am hereto tell you that our mission has been serioudy jeopardized because of



the cloud of uncertainty that hangs over our spectrum as aresult of the government’ s efforts to find
additiond spectrum for third generation (“3G”) mobile wirdess services. This regulatory uncertainty has
chilled investment and prevented the access to capitd that is necessary for usto complete the build-out
of our broadband networks.

| urge you to support our efforts to remove the MDS and I TFS bands from further
congderation in the 3G proceedings. There are three compelling reasons for the Federd
Communicatiions Commisson (“FCC”) to take this action now. Firg, the extensive record devel oped
by the FCC demondtrates that the MDS and I TFS bands are not appropriate for reallocation to 3G,
and that 3G proponents overwhelmingly prefer spectrum other than MDS/ITFS for their services.
Second, removing the regulatory uncertainty surrounding MDS/ITFS spectrum will bring renewed
certainty and credibility to the spectrum management and auction policies of the FCC. Third, removing
the MDS/ITFS bands from further consideration in the 3G proceedings will result in immediate and
tangible benefits to the American public and provide, anong other things, a competitive dternative to the
digitd subscriber line (“DSL”) and cable modem services of the incumbent local exchange carrier
(“ILEC”) and cable duopoly, especidly in rurd Americawhere few broadband options currently exist.
| would like to talk briefly about each of these points.

THE RECORD AT THE FCC

MDS and ITFS spectrum has been the subject of extensive studies and proceedings for
possible redlocation to 3G mobile wirdless carriers for dmost ayear. During thistime, the FCC has
placed the spectrum under amicroscope. The FCC gtaff issued an Interim Report on MDS and ITFS

gpectrum in November 2000, a Notice of Proposed Rulemaking in January 2001 and aFina Report in



March 2001. The FCC requested public comment on each of these items, and voluminous comments,
reply comments and ex parte submissions were placed into the FCC record.

After months of sudy and analyssthereis nothing in the FCC record that supports redlocating
MDSITFS spectrum for 3G mobile service. Indeed, the Final Report released by the FCC staff on
March 31, 2001 demondtrates conclusively that the fixed wirdess services provided over MDSITFS
gpectrum should not be sacrificed for the benefit of 3G mobile services. | would like to highlight just a
few of the findings from the Find Report for you today.

? The FCC gaff found that the “MDS industry has invested severd hillion dollarsto
develop the band for fixed wireless data systems,” and that “these sysemswill provide a Sgnificant
opportunity for further competition with cable and digital subscriber line (DSL) services and deliver
broadband servicesto rurd America” Final Report at 13.

? The FCC daff acknowledged there was “no readily identifigble dternative frequency
band that could accommodate a substantid relocation of the incumbent operations in the 2500-2690
band.” It dso found that relocation “to higher bands could affect Sgnificantly the economics of current
and planned ITFS and MDS systems and lessen their ability to provide service in rurd areas or smdler
markets.” Final Report at iii.

? With regard to “segmenting” or dividing the bands for 3G services, the Final Report
found that “delivery of fixed broadband wireless services to the public and educationd users would be
ddayed, and in rurd areas or smdler markets, may never beredized.” Final Report at 92-93.

? The FCC determined that sharing the MDS and I TFS bands with 3G systems was

technicdly infeesble. Final Report at 36.



? And findly, regarding the educationd licensees with whom we share our spectrum, the
FCC gaff found that such licensees “make extensive use of their spectrum to provide formal classroom
ingtruction, distance learning, and video conference cgpability to awide variety of educationd users
throughout the nation.” Final Report at 13.

In addition to these findings, the record established at the FCC shows that the MDS/ITFS
bands are not the preferred bands for 3G services. Rather, the record demonstrates that the 3G
community prefersthe 1.7 GHz band dlocated for government use. In addition, there is other spectrum
inawide variety of bands that may be considered for 3G services, including the 700 MHz, 2110-2150
MHz and 1990-2025/2165-2200 MHz bands. Given that nothing in the FCC record credibly supports
redllocation of our bands, that 3G proponents prefer other parts of the spectrum and that the FCC may
identify aternative spectrum for 3G services, | respectfully submit that there is no good reason to
continue to hold our spectrum hostage and further delay a decison while the FCC explores other more
desirable options.

SPECTRUM MANAGEMENT

A second reason for removing MDS/ITES spectrum from further consideration for 3G services
isthat it will bring renewed certainty and credibility to the FCC' s spectrum management and auction
policies. A bit of history about MDS and I TFS spectrum will help put this point into perspective.

Asorigindly licensed, MDS and I TFS spectrum was used primarily for one-way anaog video
programming. Commercid MDS providers, including Nucentrix, used the spectrum to provide so-
caled “wireless cable” servicesto consumers, and their educationd 1 TFS partners used the spectrum to

deliver one-way educationa programming to classrooms.



However, in late 1998, after alengthy and complex rulemaking proceeding, the FCC issued
new rules that would permit MDSITFS licensees to use their channdsfor awide array of digitd two-
way data, voice and video services. The new FCC rules marked a significant milestone in the evolution
of our spectrum. Among other things, these new two-way rules were intended to spur competition in
the market for high-speed Internet access and data communications services. They were aso intended
to help ITFS licensees whose educationa needs increasingly required broadband access.

In reliance on the FCC’ srules and policies, the MDS industry invested billions of dollars
acquiring spectrum, preparing and filing complex two-way license gpplications with the FCC,
developing next generation equipment, and planning and building the infrastructure needed to offer
broadband wirdess service to the public. In August of last year, Nucentrix filed over 400 gpplications
with the FCC to provide broadband service in 70 markets. Just afew months ago, we began to receive
FCC licenses for these markets, and now have approval for over 90% of our applicationsfiled,
covering more than 60 markets.

The issuance of these licenses should be good news for Nucentrix and the millions of resdents
and thousands of businessesin our service areas. However, the newsis not good because the cloud of
uncertainty that hangs over MDS and I TFS spectrum as aresult of the search for more 3G spectrum
has chilled the capital investment Nucentrix needs to build new networks in unserved and underserved
communities. Protracted uncertainty may chill invesment permanently.

Thisisfundamentdly unfair. The FCC encouraged companies like Nucentrix to invest in
MDS/ITFS spectrum and networks. The FCC encouraged educators, commercia service providers

and equipment manufacturers to invest in the very expensive converson of this spectrum from one-way



analog video to two-way digital broadband service. Now, just as the services contemplated by the
FCC are being rolled out, we are frozen in our tracks because the 3G proceeding has chilled the capita
investment we need to build out our networks.  After months of study and no support for continuing to
include MDY/ITFS spectrum in the FCC proceedings, the MDS/ITFS community deserves aresolution
of thisissue.

Mr. Chairman, there is another problem that | must mention. Nucentrix and other commercid
operators purchased many of their MDS licenses a auction. Among other things, we paid for the
exclusveright to provide fixed wireless services within our Basic Trading Aress. We are now facing
the possibility of losng the licenses we purchased at auction mid-way through the term of the
authorizations, and only months after receiving licenses for two-way digitd services. If winning bidders
at gpectrum auctions cannot be guaranteed, with reasonable certainty, that the government will honor its
commitments and dlow them to operate their licenses for the full term, the credibility of the auction
process will beirreparably destroyed. Certainty and stability must be maintained in formulating and
implementing spectrum management policies.

PUBLIC BENEFITS

A third reason for removing our spectrum from further consideration isthat such action will
provide immediate and concrete benefits to the American public.

Competition and Broadband to Rural America. Removing MDS/ITFS spectrum from

further congderation in the 3G proceeding will unleash a compelling competitive aternative to the ILEC-
DS and cable duopoly, especidly in rurd America, condstent with the mandate of Congressin the

1996 Tdecommunications Act. The fixed wirdess systems being deployed by Nucentrix and other



MDS operators can cover up to a 3,800 square mile areafrom a single tower and offer symmetric
transmission speeds of between 256 Kbpsto 1.5 Mbps. These vast coverage areas and high data rates
areided for serving rurd areasthat, in many cases, are unable to recelve any wirdine broadband
service offerings

The FCC recognized the unique opportunity provided by MDS and ITFS spectrumina
November 2000 report, when the FCC stated that in rura or otherwise underserved marketsin this
country, ITFS and MDS licensees may be the sole provider of broadband service. In areport to the
Texas legidature in January 2001, the Texas PUC concluded that the last mile to the resdentid
customer remains the largest congraint on the availability of broadband services, particularly in rurd
areas where low population densities and longer distances make it too expensive to deploy wireline
sarvices. The Texas PUC dso found that (i) there are no competitive loca exchange carriers providing
DS accesslinesin rurd areasin Texas, (ii) ILECs have largely ignored rurd subscribers and (iii) only
5% of rurd countiesin Texas have cable modem service.

Five years after passage of the Telecommunications Act of 1996, the availability of affordable
broadband in rurd Americaremainslimited. In our markets like Midland and Tyler, Texas, Tulsaand
Stillwater, Oklahoma, Columbia and Springfield, Missouri, and Champaign and Peoria, lllinais,
consumers and small businesses have few, if any, affordable broadband options.  In markets like these,
Nucentrix’ s fixed wireless service islikdy to be the only broadband service available to many of the
homes, offices, schoals, hospita's, and community centers for the foreseegble future.

To date, the chief way dternative broadband service providers could compete with the ILEC

and cable duopoly was to buy services from their competitor and resell them. That mode hasfalled as



many competitive loca exchange carriers have gone bankrupt or closed their doors. As competition
has dwindled, consumer prices have risen. Recently, severd of the large ILECs announced
smultaneous price increases of up to 25% for their DSL service. These ILECs dso have mobile
wireless effiliates that demand more spectrum for 3G services. Without a facilities-based competitive
broadband dternative that can completely bypass the ILEC-DSL and cable facilities, like fixed
wireless, the duopoly has no incentive to lower prices. The benefits of competition in the broadband
services market will not be redized without an dternative to the services offered by the duopoly. Fixed
broadband wireless services offered in the MDS/ITFS spectrum can be that dternative.

Equal Access To Information Technology. Fadilitating the deployment of fixed wirdess

sarvicesin the MDS/ITFS bands dso promotes equd accessto dl information technology for dl
Americans. The dramatic difference in broadband access between urban and rurd America, and
between affluent and poor Americans, has been identified and addressed in aseriesof NTIA
publications. NTIA estimates that those who are poor and livein rurd areas are about 20 times more
likely to beleft behind than wedthier resdents of urban areas.  As| mentioned earlier, in Texasfor
example, where approximately one-third of Nucentrix’ s markets are located, there are no competitive
local exchange carriers providing DSL accesslinesin rurd aress, and ILECs have largely ignored rurd
subscribers. The deployment of advanced fixed wirdess servicesin the MDSITFS bands will help
close this information technology gep.

| mportant Educational I nitiatives. Findly, rapid deployment of broadband servicesin the

MDS/ITFS bands will help ensure the success of the important educationd initiatives that are currently

underway. Nucentrix has over 400 ITFS partners, conssting primarily of loca independent school



digtricts, smd| colleges and universties and faith-based educational organizationsin rura aress.
Nucentrix and other MDS operators contribute directly to the support of education, and supply the
infrastructure to enable schools to satisfy their broadband and distance learning requirements. Today,
by incorporating broadband technology into their curricula, educators are building plansto deliver
multimedia, interactive, salf-paced ingruction to Sudents at dl levelsand in dl settings— urban and rurd,
rich and poor.

WE NEED YOUR HELP

| want to thank you for holding thisimportant hearing. | redize that the FCC, Congress and the
Adminigration are faced with critica and complex decisions regarding how best to accommodate
gpectrum capacity demands of congtantly evolving wirdess technologies. Nucentrix does not disagree
that some amount of additiona spectrum may be necessary for trangtioning existing mobile servicesto
the 3G standard in the future. However, we do not believe that finding additiona spectrum should come
at the expense of fixed wirdess broadband services that provide the only feasible solution for providing
ubiquitous broadband service throughout the United States and that support the critical educationa
programs of our ITFS partners.

| respectfully ask for your support to remove the MDS/ITFS bands from consderation in the
3G proceedings. The record at the FCC smply does not support reallocation or relocation of these
bandsfor 3G. Yet, the regulatory uncertainty that hangs over this spectrum has shut down new
investment and prevented companies like Nucentrix from building out broadband networksin rurd and
underserved communities.  Please, don't dlow the important broadband and educational services

being provided over this spectrum to continue to be held hostage to efforts to find more spectrum for



commercid 3G sarvices.

Thank you for the opportunity to testify today.
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